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Signal Mutual Indemnity
Association, Ltd.
Carrier

DECISION AND ORDER
APPROVING STIPULATION

This proceeding involves a claim for benefits under the Longshore and Harbor Workers
Compensation Act, as amended, 33 U.S.C. 88901, et seq., (the "Act"), and the regulations
promulgated thereunder. Originaly, the Claimant had separate claims against the above-
captioned Employers. However, due to the common questions of law, coupled with the fact that
each claim had been transferred for formal hearing, the claims were thereafter consolidated into a
single case.

The Claimant is represented by Howard L. Silverstein, Esquire, of Miami, Florida. Lawrance B.
Craig, I11, Esquire, of Miami, Florida, represents the Employer, Oceanic Stevedoring Co., and its
Carrier inregard to the injuries arising out of Claimant’s October 12, 1999 incident. Additionally,
James W. McCready, II, Esquire, of Miami, Florida, represents the Employer, Eller-ITO
Stevedoring Company, and its Carrier in regard to the injuries arising out of Claimant’s alleged
June 22, 2000 incident.

Because this matter involves two (2) separate claims that were later consolidated, counsel for the
Employers each submitted the following:

1 Application for Approval of Agreed Settlement;

2. Proposed Order;

3. Petition for Attorney’s Fees; and



4, An itemization of Hours and Costs prepared by the Claimant’s counsel.

The partiesin Jeremiah Daniels v. Oceanic Stevedoring Co. and Sgnal Mutual Indemnity
Association, OWCP No: 6-180911, have stipulated to the following:

|. Disputed Issues

This claim has been vigorously disputed from its inception as the
Employer/Carrier contended that the Claimant could return to work, full-duty, or
aternatively, that the Claimant would work in a sedentary-type position, while the
Claimant alleged that he was permanently, partially, or totally disabled as a result of the
October 12, 1999 incident.

This case has been consolidated with a separate claim, OWCP No. 6-182891, and
OALJ No. 2001-LHC-1870, involving a subsequent accident while the Claimant was
employed by Eller-ITO Stevedoring Company on June 22, 2000. The Claimant also was
involved in an incident wherein he was assaulted on July 16, 2000. The attendant issues
with respect to these multiple incidents include whether the Claimant sustained a loss of
earning capacity after the October 12, 1999 accident when he returned to work for Eller-
ITO, and whether that alleged earning capacity loss could reasonably be expected to
continue even if he was not assaulted on July 16, 2000. A further issue was whether the
assault was a supervening, superceding incident so asto cut off al entitlement to
compensation benefits for a temporary total disability, or temporary partial disability, since
the Claimant had not apparently yet reached maximum medical improvement from the
June 22, 2000 accident at Eller-ITO.

II. Agreed Statement of Fact
1 Date and Description of Incident: On October 12, 1999, Mr. Daniels was
struck in
the face by an iron hook, causing himto fall into a pile of lumber, resulting in a claim for
neck and back injuries.
2. Nature of Injury (including degree of impairment and/or disability): The
Claimant asserts that, as aresult of his accident, he suffered injuries to his neck and back,
and was assigned a 10% whole body impairment by Dr. William V. Tejeiro for neck and
back injuries relating to the initial October 12, 1999 incident. Claimant has also
complained of headaches and dizziness since the accident, however, the physical head
examination of Steven Tarkan, M.D. revealed essentially normal results, and Dr. Tarkan
doubted that the Claimant had any serious sinus pathology.
Gaetano J. Scuderi, M.D. performed an orthopedic independent medical
examination
and found that the Claimant was a symptom magnifier, and had no objective findings to
substantiate any of his subjective complaints.
Alan Herskowitz, M.D. performed a neurological IME, finding that the Claimant
had



longstanding chronic degenerative changes for his neck and back that could not be
attributed to the accident of October 12, 1999, and otherwise, upon examination, did not
find any neurologic deficits.
3. Description of medical care: (See Composite Exhibit “A” for all pertinent
medical
reports): The Claimant sought medical care at the Cedars Medical Center emergency roomon
October 13, 1999. Mr. Daniels chief complaint was swelling to the nose, as aresult of being
struck on the nose with a 10-pound meta bar at gpproximately 10:00 p.m., while working the
prior evening. The Claimant reported no loss of consciousness, and he aso denied any neck
pain or visua problems. Mr. Daniels past medica history was noted to be unremarkable
except for aprevious surgery for inguina herniarepair.

John E. Braden, M.D., the emergency department physician, diagnosed a contusion of
the nose, noting swelling and tenderness. Mr. Daniels was discharged in stable condition the
same day and advised to take Advil.

On May 2, 2000, William V. Tgeiro, M.D., examined the Claimant and reviewed a
lumbar MRI scan which, according to Dr. Tgeiro, faled to reveal evidence of acute disc
herniations. A cervical spine scan revealed diffuse posterior bony spondyloss prominent at C4-
5 and C5-6, with a bulging annulus fibrogis producing significant flattening of the thecal sac
and flattening of the cord more prominent a the C4-5 level. Dr. Tgero specificaly noted,
however, that there was no gross herniation. He concluded that the MRI findings were
congstent with an inflammeatory radiculopathy due to the inflammeation caused by the acute
injury of October 12, 1999, and the disc bulge in conjunction with the bony spondylosis
producing a functional stenosis and compression of the nerveroot a C4-5 causing the left
upper extremity radiculopathy.

Upon aphysica examination, Dr. Tejeiro found, on May 2, 2000, that the lumbosacra
pine was no longer symptomatic with no complaints of pain to palpation, and there was a
negative straight leg-raisng test. Deep tendon reflexes, sensation, and vascular status were
grosdly intact. There was also no evidence of cauda equina syndrome, which would be, by
definition, adull aching pain at the area of the end of the lumbar spine generdly radiating in a
sciatic fashion due to compression of the spinal nerve roots.

Notwithstanding his negative findings, Dr. Tejeiro diagnosed cervical area whiplash;
torticollis, disc bulge and radiculitis at C4-5 and pre-existing bony spondylosis at the C4-5
level, resulting in a 10% total body impairment rating to the body as a whole “with minimal
symptoms a thistime.”

Raul Grosz, M.D. initidly examined the Claimant in connection with a prior injury
occurring on August 12, 1997, where the Claimant struck his head and reported loss of
consciousness, aong with headaches and lightheadedness. The Claimant was seen
subsequently by Dr. Grosz on November 9, 1999, in connection with the October 12, 1999
incident. Dr. Grosz found that the Claimant’s neurologica examination was norma at that
time. Dr. Grosz hastegtified in this case, and explained that the neurologica examination of
1999 was essentidly the same as the previous one from hisinitial examination in 1997 for the
prior accident. Dr. Grosz a0 testified that an MRI of the brain did not show any clinical
findings of damage as aresult of the subject 1999 accident. Due to the fact that the findingsin
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the MRI of the brain were diffuse and scattered, rather than isolated to a particular area, Dr.
Grosz could not say if the changes were traumaticaly induced. Dr. Grosz dso testified that the
Claimant’s March 27, 2000 cervical spine MRI revealed spondyloss, a degenerative condition,
which pre-existed both Mr. Daniels 1999 and 1997 accidents. Thus, there was nothing on the
2000 cervica spine scan which indicated any new injury, according to Dr. Grosz.

The Claimant, as indicated above, was involved in a subsequent work-related incident
on June 22, 2000, wherein he dlegedly injured his neck and his head, resulting in a significant
amount of treatment, and permanency ratings from Dr. Tgjeiro and Dr. Gelbard as more fully
described below.

In addition and quite significantly, as reported to Gaetano Scuderi, M.D., the Claimant
was physicaly assaulted by four (4) assallants, who besat the Claimant into unconsciousness,
griking him about the head numerous times. Medica records from Parkway Regional Medica
Center involved the Clamant’ s assault of July 17, 2000. Mr. Daniels complaints included
headaches on the right Sde, with a poor recollection of events. He denied any neck pain. A
CT scan of the Claimant’s head revedled no intercrania hemorrhage or mass lesons. X-rays of
the Claimant’s cervica spine reveaded no acute fractures or didocations.

Steven Gelbard examined the Claimant on July 28, 2000, and noted the
aforementioned physical assault, and Mr. Daniels complained of headaches at thet time. The
physica examination, including the neurologica portion, was indicated to be norma, with
normal range of motion of the cervical spine and little muscle spasm. By August 25, 2000,
however, the Claimant’s neck pain was radiating into his shoulders, and he had decreased
range of motion above the neck. Dr. Gelbard described an MRI of the brain dated November
2, 1999 as essentidly unchanged from a previous scan. However, the MRI of the cervical
pine dated December 5, 2000 showed congenital stenosis of the cand with herniations at C3-4
through C6-7. Asaresult of the sgnificant spinal cana stenosis, and the complaints consstent
with cord compression, Dr. Gelbard recommended an anterior cervical diskectomy and fusion
of C4-5 and C5-6.

Dr. Gelbard, who prepared areport on May 1, 2001 where he opined that the
Claimant had a 20% impairment to the body as a whole, based on 7% for herniated discs about
the cervica spine; 4% for cervica radiculitis; 5% for the body as a whole for loss of grip
grength in both hands; and 4% for chronic lower back pain with sacrolitius secondary to
lumbar compression fractures.

In addition, Dr. Steven Tarkan, an ear/nose/throat specidist, examined the Claimant on
December 6, 1999. Although the Clamant complained of losng consciousness for severa
seconds after the incident and complained of headaches and dizziness since the accident, Dr.
Tarkan found that the physical examination was essentially normal, and he doubted that the
Claimant had any serious sinus pathology.

Gaetano J. Scuderi, M.D., performed an IME on May 9, 2002. Dr. Scuderi essentidly
found that the Claimant was a symptom magnifier. Dr. Scuderi’ s first diagnosis was that of
lumbar contuson. He noted that Mr. Daniels had chronic back pain, but had no objective
findings to substantiate any of his subjective complaints. Noting a normal MRI scan
documenting no evidence of mechanica findings, Dr. Scuderi opined that no diagnogtic testing
or therapeutic treatment was medically necessary or indicated. He aso indicated that further

-4-



treatment of the lumbar spine would be superfluous, medicdly unindicated; and would
condtitute over utilization.

Dr. Scuderi’s second diagnosis was that Mr. Daniels had pre-existing cervical stenosis
secondary to congenital phenomenon, as well as multiple previous traumeatic injuries. Dr.
Scuderi specificdly noted that the accident in question did not aggravate, “or to be more
specific, cause a further degeneration as evidenced by the numerous MRI scans.”

Significantly, Dr. Scuderi found that the most significant injury was, in his opinion, the
assault which occurred on July 17, 2000, where Mr. Daniels was struck numerous times while
unconscious. Dr. Scuderi reported that there was a significant protective dement to the muscle
and bone structure of the spine of a conscious individual that is quite obvioudy absent in
someone who is unconscious. Dr. Scuderi found that there were sgnificant cervica injuries as
aresult of the subsequent beating by assailants, which continued as Mr. Daniels was lying
UNCONSCIOUS.

Dr. Scuderi dso found that Mr. Daniels was, and had been, a maximum medical
improvement secondary to the laceration of his face, and injury to his cervical spine with no
evidence of accelerated degenerative changes of the cervica spine, o the neck injury would
not be ratable since he had a ggnificant prior medical history.

Mr. Daniels was adso a maximum medica improvement with respect to the lumbar
spine with no impairment evidenced by the fact that the MRI was norma for the patient’s age,
and that there were no objective findings on the physical examination.

Mr. Danidls attended an IME with neurologist Alan Herskowitz on May 1, 2002. Dr.
Herskowitz found that Mr. Danidls had a very long history of chronic and recurrent neck and
back pain. The main residud problem, subjectively, seemed to be the low back area, according
to Dr. Herskowitz. Dr. Herskowitz opined that he did not fed that the accident of October 12,
1999 stood out as the primary neurologic problem. On his examination, Dr. Herskowitz did
not find any neurologic deficits. Mr. Daniels complaints were noted to be more subjective and
of asoft tissue nature. Dr. Herskowitz found that Mr. Daniels had long-standing chronic
degenerative changes of his neck and back that could not be attributed to the accident of
October 12, 1999.

The Claimant has experienced a Sgnificant amount of prior injuries. He has testified
during two depostions taken on May 15, 2001, and January 29, 2002, that he was involved in
an automobile accident occurring in 1992, causing injuries to his neck and lower back, resulting
in the Claimant missing “afew months’ of work.

The Claimant testified that he was involved in a 1994 motor vehicle accident which
caused him to miss approximately two or three months of work due to neck and back injuries.
He dso tegtified that in 1997, he struck his head on a ship causing him to require stitches, and
injuries his back and neck, and received treatment for these injuries.

Various medical records aso revea Claimant’s prior medical conditions. On
September 20, 1997, the Claimant reported to Jay G. Stein, M.D., that in 1992, he was
involved in the aforementioned motor vehicle collison where he had seen Dr. Moise for a
sgnificant period of time and missed severa months of work. The Claimant stated that he had
improved, yet did not become asymptomatic, but did return to work with symptoms around
that time.



Subsequently, the Claimant reported that he was injured, once again, in another motor
vehicle accident in 1994. Again, he returned to Dr. Moise and received treatment for a“good
period of time” he stated that he missed some two to three months worth of work.

The Claimant injured his neck and back on a third occasion as discussed above from his
deposition testimony while he was working at the Port of Miami on June 20, 1997. Raul
Grosz, M.D., treated the Claimant in connection with this incident, and found that Mr. Daniels
had to scramble out of the way of agantry. When he féll, striking his head, forcibly knocking
himself unconscious, he suffered a concussion. It was noted that Mr. Daniels had subsequent
headaches, light-headedness and might have had a post-concussive syndrome.

Mr. Daniels underwent an MRI of the brain which showed multiple areas of sgna
hyper-intensity, subcortical and periventricular white matter of both cerebral hemispheres.

The Claimant was treated by Irwin M. Potash, M.D., & the Port of Miami Medica
Clinic beginning on June 24, 1997. At that time, Mr. Daniels was diagnosed with a contusion
to the head, neck sprain, back aggravation, and laceration to the forehead. Mr. Daniels was
placed on ano-work status, and was referred for physica therapy treatment.

The Employer and Carrier had also discovered through their investigation that the
Claimant was involved in a prior work-related incident reported by Signal Adminigtration, Inc.,
requiring medica treatment on November 14, 1992, while working for Continental
Stevedoring. In thisincident, the Claimant’s feet were caught between a belt and rollers
causing traumato the feet and lower legs.

4, Compensation Paid: Temporary total disability payments have been paid from
October 14, 1999 through December 16, 1999 at the compensation rate of $370.41, for atota
of $3,386.61.

5. Termsof Settlement: The Clamant and the Employer/Carrier have agreed to resolve
all dlegedly past due benefits, and the Claimant has further agreed to waive his right to any
future Longshore & Harbor Workers indemnity or compensation benefits payable as a result of
this clam in return for the Employer/Carrier agreeing to pay the Claimant $55,000.00. The
Employer and Carrier dso agree to pay William V. Tgero, M.D., $5,000.00 for his medica
services. This sum represents any and all potential or temporary tota or temporary partia
disability compensation, wage loss benefits, permanent partia or permanent tota disability
compensation, and rehabilitation benefits under the Longshore & Harbor Workers
Compensation Act, to which the Clamant might presently be entitled, or to which he may, in
the future, become entitled, as well as any rehabilitation efforts to which the Claimant might
become entitled to receive from the Employer and/or its Carrier, under the provisons of the
Longshore & Harbor Workers Compensation Act. 1n reaching this agreement, the parties
have consdered the present value of dl future payments of monetary compensation,
impairment benefits and death benefits, potentialy payable to the Claimant on account of the
accident referenced herein. The Claimant agrees that the settlement drafts may be sent to his
attorney, and his attorney agrees to accept them for the Claimant.

The Claimant and the Employer/Carrier agree that this lump-sum settlement is based
upon the Claimant’ s contention that the impairment to his neck and back as aresult of the
October 12, 1999 incident is 10%, as opined by Dr. Tgero. This settlement isalso based to a
large degree on the Claimant’ s representations that his aleged neck and back injuries will either
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prevent him from returning to work as alongshoreman resulting in aloss of wage earning
capacity, or if heis able to return to work as a longshoreman, that he will not be able to work
as many hours or days as aresult of his dleged injuries, causing him to suffer areduction in his
wage earning capacity.

Accordingly, if the Claimant returns to work as alongshoreman after this settlement
agreement is gpproved, and suffers are-injury or permanent aggravation of any aleged injury
which is the subject matter of this settlement, then the parties agree that the subsequent
employer will be entitled to a credit toward any future claim for permanent partial disability
benefits or permanent total disability benefits for the monies paid as aresult of this 8(i)
settlement. The parties agree and stipulate that this credit toward future permanent partia
disability benefits and/or future permanent tota disability benefits will only be enforceable if the
subsequent employer is Oceanic Stevedoring Co., or any other Signa Mutua |ndemnity
Association Ltd., member, including but not limited to, Universal Maritime Service, APM
Terminals, Continental Stevedoring, Eller-ITO Stevedoring, Ltd., R.O. White, South
Stevedoring, POMTOC, Horida Stevedoring, South Forida Terminals, Eller & Co., Crowley
Liner Services, P & O Ports, Inc., and/or their subsdiaries or parent companies, and any other
Signal Mutud Indemnity Association Ltd., member. The other members of Signad Mutua
Indemnity Association are included in this Agreement because Signd is a self-insured group
mutua where al members share collective responshility and liability for each other’ s losses.

If the Claimant has a subsequent injury while working in the course and scope of his
employment as a longshoreman with any of the above employers or a Signd Mutud Indemnity
Association, Ltd., member, where he dleges an additional permanent impairment to the neck
and/or back, then that employer or Signal member will be entitled to a credit based upon a pre-
exigting paid permanent partial impairment to the neck and back of 10%. Alternatively, if the
Clamant dleges and additiona permanent impairment to the neck and back resulting in aloss
of wage earning capacity, then that employer or Signa member will be entitled to a credit for
monies paid as a result of this settlement specifically earmarked for future loss of wages.

The credit will be determined by employing a pro-rated credit reduction of the future
loss of wages settlement amount of $55,000.00, over the period of up to two (2) years, or 104
weeks. Thus, every week from the date of the gpprova of this settlement, the subsequent
employer’s credit will be reduced in the amount of $528.85, urtil the date of the re-injury or
aggravation of the neck or low back. If the re-injury or aggravation of the Claimant’s neck or
low back condition occurs two (2) years from the date of the approva of this settlement, then
the subsequent employer’s credit will be exhausted, or reduced to zero. The purpose of this
credit is to avoid double compensation to the Claimant for any loss of wage earning capacity
related to his combination off aleged injuries involving his neck and back condition while
alowing him the opportunity to attempt to return to work as a longshoreman.

a. Compensation $55,000.00

b. Medical (future) 10,000.00




c. Attorney’s Fees and Costs 15,000.00
d. Payment of Dr. William 5,000.00
Tegeiro’shill
Total $85,000.00
6. If settlement of medical benefits:
a Itemization of medica expenses for the past three (3) years: SEE EXHIBIT
HB;H

b. Egtimate of future medical expenses (include inflation and discount factors):
The Employer/Carrier contends that no future medical care is necessary and
that Mr. Daniels has been exaggerating his symptoms. However, the parties agree to
set asde $10,000.00 for future care, and the Employer/Carrier’ s responsibility for all
medical care shdl be discharged upon payment of thissum. The Claimant understands
that by virtue of this payment, the Employer/Carrier’ s responsibility for future medical
care will be extinguished, and the Claimant will become the obligated primary party for
payment of medical services as aresult of the work-related injuries described herein.
7. Reason for settlement (including disputed issues): It has been the
Employer/Carrier’ s contention throughout the claim that the Claimant can return to work, full-
duty, without restrictions, or, dternatively, that Mr. Daniels could return to work in the
sedentary duty capacity as provided by Raquelin Fas, M.S., C.D.M.S,, in her enclosed labor
market survey reports, dated April 23, May 8, May 14, and May 31, 2002, attached hereto as
part of Composte Exhibit “A.”

It must be emphasized that Mr. Daniels did indeed return to work as a longshoreman
for approximately one (1) month, until he was injured in the second accident on June 22, 2000.
Moreover, Ms. Fals found that the Claimant was complaining primarily of lumbar pain, rather
than cervicd pain. This was sgnificant because the October 12, 1999 incident involved alleged
cervica injuries, whereas the subsequent event was primarily a lumbar injury.

The equivoca nature of this clam demonstrates why Mr. Daniels would be desirous of
putting this matter behind him. The medicd evidence in this case demondtrates that Mr.
Daniels dleged neck injuries in connection with the October 12, 1999 incident were pre-
exigting, and were not related to the incident in question. Rather, the neck condition would be
attributable to the subsequent June 22, 2000 incident, and even more o, to the most significant
injury, in Dr. Gaetano Scuderi’s opinion, which was the assault of July 17, 2000 where Mr.
Daniels was struck numerous times about the head while laying unconscious. As Dr. Scudei
found that there were significant cervica injuries as aresult of the assault and begting, coupled
with a ggnificant prior medica history, the neck injury would not warrant any permanency
rating. Moreover, the independent medica examination of neurologist, Alan Herskowitz,
M.D., confirmed the significant long history of chronic and recurrent neck and back pain of Mr.
Danids, and that such changes could not be attributed to the accident of October 12, 1999. In
addition, Dr. Raul Grosz found that the Clamant’s neurologica examination was normal, and
was essentialy the same as the prior 1997 examination, which was aso normal. Accordingly,
Mr. Daniels had no restrictions on a neurological basis, according to Dr. Grosz. Dr. Steven
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Tarkan aso confirmed that the ear, nose and throat examination was essentialy normal.
Accordingly, the Employer/Carrier had been of the opinion that lack of causation was a
sgnificant matter with respect to the October 12, 1999 incident.

In addition, should the Claimant return to work at the port for any of the above
employers or members of Signa Mutua Indemnity Association Ltd., and re-injure or aggravate
his neck or back condition, he will still be entitled to temporary tota or temporary partia
disability benefits and reasonable and necessary medica benefits related to the re-injury or
aggravation of these conditions. The credit would only apply to future permanent tota or
future permanent partia disability benefits once the Claimant reaches maximum medical
improvement.

Given the foregoing, it wasin the best interests of both parties to amicably settle the
meatter given the grave consequences which could have ensued should the ALJ find for elther of
the parties one way or another. Therefore, the parties decided that, given the countervailing
evidence in this case, it would be in the best interests of dl involved to amicably resolve this
clam.

In addition, should the Claimant return to work at the port for any of the above-named
employers or members of Signa Mutua Indemnity Association Ltd., and re-injury or
aggravate his neck or back condition, he will ill be entitled to temporary tota or temporary
partia disability benefits and reasonable and necessary medica benefits related to the re-injury
or aggravation of these conditions. The credit would only apply to future permanent tota or
future permanent partia disability benefits once the Claimant reaches maximum medical
improvement.

8. Claimant’s Date of Birth: April 18, 1948

0. Claimant’s ability to work (including educationa background, present work status,
work history): The Employer/Carrier contended that Mr. Daniels could return to work full-
duty, or dternatively in the sedentary duty capacity as provided by the Employer/Carrier’s
vocationa rehabilitation expert, Ragudin Fals, M.S., who prepared various vocational
assessments and labor market surveys dated April 23, May 8, May 14, and May 31, 2001,
which are attached hereto as part of Exhibit “A”. 1t must be emphasized that Mr. Daniels
returned to work as alongshoreman for agpproximately one (1) month until he was injured as a
result of his subsequent work-related injury on June 22, 2000. Ms. Fals reports aso
essentially provide that Mr. Daniels could return to the competitive work force within his
physical restrictions and limitations with little or no forma training. Mr. Falsidentified a
ggnificant number of employment opportunities within Mr. Daniels aleged restrictions and
limitations for employers hiring in the Miami-Dade County, Forida area.

10.  Adequacy of Settlement: This settlement is adequate in that the parties realize

the uncertainties of litigation, and are desirous of resolving this matter without the continued
expense and unpredictability of a Formal Hearing.

The credit language of this settlement is also fair and reasonable. At least one (1) of
the Claimant’ s doctors has recommended that he no longer engage in the career asa
longshoreman. Despite this, the Claimant does not wish to foreclose his ability to attempt to
return to work as a Longshoreman. Accordingly, providing a prorated credit for this
settlement toward a claim for future loss of wages related to the Claimant’s neck and back for a
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period of two (2) years dlows the partiesto compromise on this claim. In addition, the
agreement and potentid future credit is fair and reasonable because it is limited to future clams
concerning the neck and back condition, for two (2) years only, and does not prohibit the
Claimant from attempting to work as alongshoreman. The agreement is also fair and
reasonable in that it does not require the Claimant to pay back any portion of the settlement if
he does in fact return to work as alongshoreman even though such language has been
gpproved in other settlements.

For example, in Hanno v. Stevedoring Services of America, 29 BRBS 869 (1995), the
claimant and employer reached an 8(i) settlement. A provision in the agreement provided that
in return for being released from dl liability for awork-related shoulder injury, the employer
and carrier would pay an agreed upon amount to various parties including the clamant and his
union. The agreement implicitly contemplated maingering by the claimant and added a
provison that stated that if the claimant became able to perform longshore work in the future,
and in fact performed such work for the employer in that case, then the claimant would have to
repay to the employer and carrier atota of $15,000.00 if such re-employment occurred before
January 1, 2005, and the sum of $10,000.00 if the re-employment occurred after January 1,
2005. The agreement in that case also had a provision that stated, “this provison is deemed
fair and reasonable given the settlement lump sum is based on the representation by [the
claimant] that he is permanently precluded from performing longshore work in the future and
that as aresult has suffered a permanent loss of wage earning capacity.”

In Hanno, the Director tried to intervene by way of a motion for reconsideration
generdly based upon the argument that including language that required the clamant to
potentidly pay back some of the proceeds of the settlement agreement, rendered the settlement
amount uncertain and discriminatory. The ALJ held that there was little to show that Congress
did not intend for settlement agreementsto alow for “future contingencies.” Simply put, if a
clamant is able to return to work, then the amount of disability to the clamant was less than
presumed. Consequently, it was proper to provide for this contingency by contract. In
addition, ALJ reasoned that alowing the claimant to return upon the partid repayment of her
lump sum award showed an absence of punitive design, because it was alowing the clamant to
return to her former capacity without the total repayment of all benefits. Inlight of this
reasoning, the ALJ held the agreement was enforcesble.

Just asin Hanno, the settlement language contained in this 8(i) agreement takes into
account future contingencies, but merely for two (2) years. Similarly, asin Hanno, this
settlement agreement alows the Claimant to return to work at the port in this former capacity
without the repayment of benefits, and only provides a pro-ration credit to Signa employers
depending upon when, and if the Claimant return to work as alongshoreman. It also prevents
the Claimant from making a double recovery with respect to the clam of aloss of wage
earning capacity related to any one or combination of injuries arising out of these clams
involving the neck and back condition, for up to atwo (2) year period. This agreement,
however, does not prevent the Claimant from seeking and obtaining future medical care and
attention related to any subsequent aggravation of these conditions if and when he returns to
work as alongshoreman. Nor does the agreement prevent the Claimant from seeking and
obtaining temporary total or temporary partia disability benefits related to any on the job
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aggravation or re-injury of these conditions with any subsequent Signa employer. The only
time the credit will come into effect is when a claim for future loss of wage earning capacity is
made concerning any future on the job injury to the neck and back condition while working as
alongshoreman with Oceanic Stevedoring or its parent company or subsidiaries or any other
employer who isa Signa member. Accordingly, the agreement is fair and enforceable.

Were this métter to proceed to a Formal Hearing, the Employer and its Carrier contend
that Claimant would not have been entitled to any additional temporary tota disability benefits,
temporary partia disability benefits, permanent partia disability benefits, permanent total
disability benefits, loss of wage earning capacity, or medica benefits. The Employer and its
Carrier further contend that the medical and vocational evidence adduced to date revedls that
Claimant is able to return to work either in his previous capacity as a longshoreman at the port
or in suitable alternate employment within his geographical region and work restrictions.

The parties in Jeremiah Daniels v. Eller-ITO Sevedoring Company and Sgnal Mutual Indemnity
Asociation, OWCP No: 6-182891, have stipulated to the following:

|. Disputed Issues

The issues presently in dispute are the Claimant’ s average weekly wage and
compensation rate, entitlement to any additiona temporary tota disability benefits, entitlement
to additional temporary partia disability benefits, entitlement to additional permanent partial
disability benefits, entitlement to permanent tota disability benefits, whether the claimant has
auffered aloss of wage-earning capacity related to his alleged back and neck injury, whether
the current alleged injuries are causally related to the June 22, 2000, incident, whether the
Employer and it’s Carrier is entitled to 8(f) relief, pendlties, interest, costs and attorney fees.
1 Average Weekly Wage: Employer and its Carrier assert that Mr. Daniels
average weekly wage and compensation rates have been properly caculated based upon the
actud fifty-two (52) weeks earning of Claimant immediately prior to the subject accident.
Clamant contends that his average weekly wage is inaccurate. The Claimant also contests his
compensation rate.
2. Temporary Total Disability Benefits The Employer/Carrier contends that the
Claimant has received full compensation for his benefits from the June 22, 2000 accident up
through the cutoff date of October 25, 2000. Claimant seeks additional Temporary Totd
Disability benefits.
3. Temporary Partial Disability Benefits: The Employer/Carrier contends
that the Claimant has recelved full compensation for his benefits from the June 22, 2000
accident up through the cutoff date of October 25, 2000. Claimant seeks additional
Temporary Partia Disability benefits.
4, Permanent Partial Disability Benefits. The Employer/Carrier deniesthat the
Claimant is entitled to any permanent totd disability, as he suffered only a temporary
aggravation of a pre-existing condition.
5. Permanent Total Disability Benefits The Employer/Carrier denies that the
Claimant is entitled to any permanent totd disability, as he suffered only a temporary
aggravation of a pre-existing condition. Claimant allegesthat he is permanently and totaly

-11-



disabled and that his combined injuries prevent him from returning to work in any capacity at
the port as alongshoreman with or without reasonable accommodations now or in the future
and is entitled to Permanent Total Disability Benefits
6. L oss of Wage Earning Capacity: Employer/Carrier contends that the Clamant has
reached maximum medical improvement with respect to the June 22, 2000, incident. Mr.
Daniels had only atemporary aggravation of a preexisting condition and it has since resolved.
Alternatively, the Claimant at al times was able to return to work in suitable dternate
employment outside of the port with minimal loss of wage earning capacity. Claimant aleges
that the June 22, 2000, incident has left him permanently and totaly disabled and that he is not
able to return to gainful employment in any capacity.
7. Section 8(f): Employer/Carrier contends that Mr. Daniels has not suffered any type of
permanent impairment with regard to his longshore incident of June 22, 2000. However, if it
is ultimately determined thet, in fact, he has suffered a permanent impairment,
Employer/Carrier assert that if the Claimant is permanently partialy and/or permanently totally
disabled, his present disability is not due solely to his dleged injury on June 22, 2000. Rather
any present disability is the combined or sole result of the Claimant’s parade of the preexisting
low back and neck injuries which occurred as a result of Claimant’s two prior automobile
accidents, June 20, 1997, work accident, October 12, 1999, work accident, and the objective
findings documented in the medical records, coupled with opinions of Dr. Grosz, Dr. Stein, and
Dr. Tgero. The Employer/Carrier further contend that Mr. Daniels present disability is
materialy and substantidly greater than that which would have resulted from his alleged June
22, 2000, injury done. Hence, the, the Employer and it’s Carrier’s liability for compensation
payments for such disability should be limited from the date on which Mr. Daniels condition
reached maximum medical improvement, in accordance with the provisions of Section 8(f) of
the Act.
8. Medical Bills: Employer/Carrier assert that al medica bills causdlly related to the
Claimant’ s alleged temporary aggravation of his preexisting condition of June 22, 2000, have
been paid pursuant to the OWCP medica fee schedule pursuant to 28 C.F.R. § 702.413-414,
asamended. Consequently, no further medica bills are due and owing. Claimant alleges
entitlement to reimbursement for medical trestment.
0. Penalties, Interest, Costsand Attorney’s Fees. Claimant seeks pendlties,
interests, costs and attorney’ sfees. The Employer/Carrier contends that no pendlties, interests,
costs and/or atorney’s fees are owed for this clam arising from the accident on June 22, 2000.
Il. Agreed Statement of Fact
1 Date and Description of Incident: Mr. Jeremiah Daniels was born on April 18,
1948, making him approximately 54 years of age. The dleged incident which givesriseto this
clam occurred on June 22, 2000. However, because section 8(f) is at issue in this case as well
as causation, the Claimant’ s injures are set forth in chronological order beginning with the first
of many injuries (four prior injuries) that the Employer and it’s Carrier assert supports
preexisting relief pursuant to Section 8(f). The Claimant’s present neck problems relate to an
atercation that he wasin on July 17, 2000, during which he was beaten and robbed by four
men at agas Sation. This dtercation took place outside work and had no relation to any work
related activity of the Clamant. However, due to this dtercation, and not the temporary
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aggravation of the preexisting symptomatology of the Claimant due to the aleged incident of
June 22, 2000, the Claimant is unable to work as alongshoreman.
Firgt Prior Neck and Back Injury/ Automobile 1992

Mr. Danids first injured his neck and back in 1992 when he was involved in an
automobile accident. Following the automobile accident, Claimant received treatment from Dr.
Moise for “asgnificant period of time and [missed] severd months of work.” Clamant’s
condition improved after the accident but he did not become asymptomatic. He eventually
returned to work with symptoms.

Second Prior Neck and Back Injury/ Automobile 1992

Mr. Danids injured his back a second time in a second automobile accident. Dr.
Moise once again treated Claimant for hisinjuries following the second automobile accident for
a“good period of time’ and Mr. Daniels missed gpproximately two or three months of work.
Eventually, Claimant did return to work but pre-selected his jobs at the Port of Miami by
caling in the morning to determine whether he could complete the work assigned for that day.
Following the second injury, Claimant was unable to deep comfortably and oftentimes had to
take medication that was prescribed by Dr. Moise.

Third Prior Back and Neck Injury/ Work Related Incident of 1997

A third injury to Claimant’s neck and back occurred while Claimant was working
onboard the vessl MAERSK MARACAIBO at the Port of Miami on June 20, 1997. The
accident occurred when a container was accidentaly lifted into the air because one of the twist
locks on the container was till locked and remained attached. Asaresult, the container was
lifted into the air before the twist lock came loose and the container fell to the ground.
Claimant was injured when he ran away from the container and struck his forehead. Following
thisincident, Mr. Daniels was treated at the Port of Miami Medical Clinic by Dr. .M. Potash.
Dr. Potash diagnosed Claimant with a contusion to the head, a neck sprain, aggravation of his
back, and alaceration to his forehead. Clamant was placed on no-work duty status and was
referred to physical therapy. On September 2, 1997, a neurologica evauation was completed
of Claimant by Dr. Raul Grosz. At thistime, Clamant’s neck and back complaints were
indistinguishable from those at present. Ultimately, an orthopedic evauation of the Claimant
was performed by Dr. Jay Stein on September 30, 1997. During this evauation, Mr. Daniels
was unable to state how far he could walk, but he could not st in a chair for more than an hour
or stand for more than ten (10) minutes. Dr. Stein further noted that Claimant had trouble
deeping and chronic neck/low back symptoms for five (5) years prior to the June 20, 1997
accident and would likely continue to have the same symptoms after the accident.

Fourth Prior Back and Neck Injury/ Work Related Incident of 1999

Mr. Danidls suffered yet another fourth injury to his neck and low back on October 12,
1999, while working for Oceanic Stevedoring at the Port of Miami. The injury occurred when
Claimant was hit by an iron hook in the face, causing him to fal backwards into a pile of
lumber, injuring his neck and lumbar spine and briefly knocking him unconscious. Following
the October 12, 1999, incident, Mr. Daniels was treated by Dr. Potash at the Port of Miami
Medica Clinic. Dr. Potash diagnosed Claimant with a concussion as well as a contusion to the
face. Asinthe 1997, injury, Dr. Raul Grosz once again evaluated Claimant from a neurological
standpoint on November 9, 1999. Mr. Daniels complaints of back pain and headaches
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returned. Dr. Grosz diagnosed Claimant with a concussion which resulted from being struck in
the head. On November 16, 1999, Dr. Potash dtered his diagnosis to include a left shoulder
and back injury.

On December 21, 1999, the Claimant was examined by Dr. William B. Teeiro who
diagnosed the Claimant as suffering from a cervical area whiplash, torticollis, low back pain and
cervica and lumbar radiculitis. Dr. Tejeiro has tetified that the cervical injury of October 12,
1999 has caused a permanent aggravation of a pre-existing neck condition due to the presence
of abulging disc in the Claimant’ s neck that apparently was not present following the
Claimant’s 1997 injury and treatment with Dr. Jay Stein. Dr. Tgeiro has further testified that
in April of 2000, he advised the Claimant that as aresult of his alleged neck injury relating to
the incident of October 12, 1999, that he should probably try to obtain an aternative job
outside the Port.

Alleged Incident of June 22, 2000, at issuein this case.

The Claimant ignored prudent medica advice to the contrary and returned to work at
the Port of Miami following his October 19, 1999, incident. Two (2) monthslater, the incident
whichisat issue in this case occurred. On June 22, 2000, Mr. Daniels was working for Eller-
ITO Stevedoring Company at the Port of Miami as a Longshoreman. Mr. Daniels dleges he
injured his neck and low back while pulling atrailer stand. Specifically, Claimant aleges that
he was bent over pulling on atrailer stand when he felt sudden back pain causing himto fdl to
hisknees. Immediately following the accident, Claimant complained of painin hismid and low
back. Subsequently, Claimant has dso aleged he suffered an injury to his neck and head.

Mr. Danids wasinitidly, treated for hislow complaintsby Dr. William Tegjeiro onthe
day after hisaleged incident. X-rays and a bone scan of Claimant’s back were obtained In
the face of a bone scan negative for compression fracture, Dr. Tgeiro diagnosed Claimant with
low back pain, sacroilitisand a*“hedled” compression fracture. Dr. Tegero hastedtified that the
Claimant can return to work in his former capacity and that the June 22, 2000, incident was a
temporary exacerbation of a preexisting condition.

The Employer/Carrier sought an | ndependent Medical Examination on September 29,
2000, by Dr. Anthony Dorto. Dr. Dorto diagnosed Claimant with subjective complaints of
neck pain, no neurological deficits and a thoracolumbar sprain/strain with no evidence of
radiculopathy. He further stated that the Claimant had reached maximum medical
improvement as of August 3, 2000, and that the Claimant had a zero percent impairment
rating.

July 16, 2000, non-work related injury

In addition to the Claimant’ s prior complaints, the Claimant wasinvolved in an
atercation on July 17, 2000, during which he was beaten and robbed by four (4) men at agas
gation while getting gas in the vehicle of afemde friend. This atercation resulted in a neck
injury to the Claimant. Due to this neck injury, the Claimant is unable to work in his former
capacity as alongshoremen. It isuncontested that this dtercation was not related to the
Claimant’ swork in any way.

2. Nature of Injury (including degree of impairment and/or disability): Mr. Danielsis
alleging injury to his neck and low back as aresult of the alleged incident on June 22, 2000.
Hewastreated by Dr. William Tegjeiro on June 23, 2000. At that time, the Claimant
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complained of pain in hislow back without any radicular symptoms. X-rays of Claimant’s
back were obtained and were questionable for mild compression deformities at the L2-L.3 level.
Dr. Tgero eventualy diagnosed Claimant with low back pain, sacroilitis (an inflammeation of
the sacrailiac joint), and a compression fracture a the L2-L3 level. On May 1, 2001, Dr.
Teeiro opined that the Claimant has a 20% tota impairment rating to the body asawhole asa
result of the combination of dl injuries.

Dr. Anthony Dorto examined Claimant on September 29, 2000. Mr. Daniels
complained of pain in his posterior neck and low back that was radiating into his thoracic spine.
Dr. Dorto diagnosed Claimant with subjective complaints of neck pain with no neurological
deficit and thoracolumbar sprair/strain with no evidence of radiculopathy. He further opined
that Dr. Tgero's diagnosis of compression fracture was wrong because a fracture would be
evident on a bone scan for gx (6) to twelve (12) months and Claimant’ s bone scan was
negative Sx (6) weeks after the incident.

3. Description of Medical Care: Mr. Daniels was initialy evaluated on the day
following his dleged incident of June 22, 2000. It was completed by Dr. William Tgero. In
the course of the evduation, Mr. Daniels gave a history of injuring his low back while at work
lifting a heavy weight. At the time of the examination, Claimant complained of severe
persstent pain in hislow back without any radicular symptoms such as: tingling or numbness;
normal deep tendon reflexes; and no bowel/bladder problems. X-rays of Claimant’s spine were
obtained and were interpreted as reveding a questionable mild compression deformity at the
L2-L3 level. Dr. Tgeiro diagnosed Claimant with low back pain, questionable compression
fractures at the L2-L3 level and sacroiliitis. Mr. Daniels was fitted for alumbosacral corset and
was referred to physical therapy. Dr. Tgeiro prescribed medication and recommended that
Claimant have a bone scan completed on his lumbar spine after aweek had expired from the
date of injury.

On Jduly 25, 2000, Mr. Daniels returned for further treatment with Dr. Tgero. A bone
scan had not been completed but had been approved by Employer/Carrier on July 10, 2000.
Dr. Tegero opined that the bone scan would likely be negative because the bones would have
hedled by the time a bone scan could be performed. Claimant stated that the pain in his low
back had decreased and he had improved range of motion. Dr. Tgeiro diagnosed Claimant
with low back pain, sacrailiitis and a compression fracture at the L2-L.3 level. Mr. Daniels was
released to work with lifting of up to fifteen pounds. Dr. Teeiro recommended that Claimant
continue with his physical therapy and medication.

Mr. Danidls received physical therapy on thirty-sx (36) occasions between June 26,
2000, and September 25, 2000. Treatment of Claimant included use of hot packs, eectrica
gtimulation, ultrasound, therapeutic exercises, massages, and manual thergpy. Claimant
expressed complaints of back and neck pain al of his physical therapy treatments. At be<t, the
treatments did seem to dightly improve Claimant’s condition.

Dr. Tgeiro last saw Claimant on September 12, 2000. At that time, a bone scan had
been completed and was negative for compression fractures in the spine. Dr. Teeiro opined
that the fractures had probably already healed because the bone scan was completed six (6)
weeks post accident. Mr. Daniels had an increased range of motion and decreased complaints
of pain. He denied any radicular symptoms in his lower extremities. An examination of
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Claimant revealed tenderness at the L2-3 level, tenderness over the sacroiliac joints bilateraly,
improved range of motion, negative straight leg raising, and norma sensation. Mr. Daniels was
diagnosed with low back pain, sacrailiitis and healed compression fractures. He was released
work with lifting of up to fifty pounds (50Ibs.) but was continued on his medication and
physica therapy.

An independent medical evauation of Claimant was completed by Dr. Anthony Dorto
on September 29, 2000. At that time, Claimant complained of pain in his posterior neck and
low back with pain radiating to the upper thoracic spine. An examination of Claimant revealed:
range of motion of 50 degrees flexion, 60 degrees extension, 75 degrees right rotation, 60
degrees left rotation and 30 degrees right/left sde bending; normal toe/hedl walk; normal
sensation; normd reflexes; no atrophy in the upper or lower extremities, negative straight leg
raisng in the seated position, but postive in the supine position at 30 degrees, negative Patrick
maneuver; negative Tinels test; subjective tenderness to papation of the cervicd and thoracic
pine with no spasms; and no evidence of sciatic notch tenderness. Dr. Dorto diagnosed
Claimant with: (1) subjective complaints of neck pain with no neurological deficit and (2)
thoracolumbar sprain/strain with no evidence of radiculopathy.

Dr. Dorto further opined: (1) Claimant’s passive physicd therapy had outlived its
usefulness and he should receive more active therapy; (2) inconsstencies were found in
Clamant’s complaints of pain on the straight leg raising and hip rotation tests; (3) Clamant’s
subjective complaints were not consistent with the objective findings; (4) Claimant had normal
srength, range of motion, sensation and reflexes in both upper and lower extremities; (5)
Claimant mogt likely reached maximum medical improvement on August 3, 2000; (6) the bone
scan was negative for lumbosacra fractures and Dr. Dorto opined that a bone scan would be
postive for six to twelve months after an accident if there was a fracture; (7) no evidence to
support Dr. Tgero’'s diagnosis of spind compression fracture; (8) sub-maximal effort given by
Claimant during the functiona capacity evauation; (9) Claimant released to return to work full
time in his prior pogtion; (10) zero percent permanent impairment rating according to the
AMA guidelines.

4, Compensation Paid: Claimant’s average weekly wage of $337.98 equatesinto a
compensation rate of $225.32.

The Employer/Carrier contends that the Claimant has received full compensation for

his
benefits from the June 22, 2000 accident up through the cutoff date of October 25, 2000. All
medical bills from authorized treating physicians causdlly related to Mr. Daniels' June 22, 2000,
claim have been paid. By executing this agreement, Clamant affirmatively adopts the
Employer/Carrier’ s assertions set forth in this “paragraph 4.” of this agreement.

5. Terms of Settlement: Clamant and the Employer/Carrier have expresdy agreed that
all past benefits due and owing to Claimant for the injuries aleged in the incident of June 22,
2000, have been paid. In addition, Claimant has agreed to waive his right to any future
Longshore and Harbor Workers Compensation benefits payable as a result of the alleged
injuries and incidents referred to herein and made a part of this Settlement Agreement in return
for the Employer Eller-ITO Stevedoring Company, and its Carrier, Signd Mutual Indemnity
Association, Ltd., agreeing to pay Claimant alump sum of $7,500. This Settlement
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Agreement, therefore, represents any and al potentid or actual temporary total or temporary
partid disability compensation, wage loss benefits, medical benefits, transportation
reimbursement, permanent partial or permanent tota disability compensation, rehabilitation
benefits, and attendant care benefits arisng from the June 22, 2000, incident under the
Longshore and Harbor Workers Compensation Act, to which Claimant might presently be
entitled, or to which he may in the future become entitled to receive from the Employers and
their Carrier under the provisons of the Act.

The parties agree that the Claimant did not sustain any permanent partia disability asa
result of the accident of June 22, 2000 and that any disability sustained by the Claimant is
atributable to the prior accident of October 12, 1999. The indemnity being paid to the
Claimant in settlement of this case is attributable to temporary tota disability and if amortized
by the compensation rate of $225.52 would be for a period of 55.48 weeks from October 25,
2000, the original cut off date of compensation, and through November 21, 2001. Therefore,
the parties have compromised this claim as hereinafter set forth.

The parties agree that all reasonable and necessary past medical benefits from
authorized providers related to the injuries and incidents aleged herein have been paid.

The Claimant understands that both he and the Employer/Carrier are under no
obligation to settle and close out this LHWCA clam; however, the Clamant believes that this
lump sum settlement, including the closure of medical care, isin his best interest.

The parties agree that this Settlement Agreement shall be consder null and void if the
Claimant dies prior to the Settlement Agreement being approved and filed by the Digtrict
Director. Either party may withdraw from this Settlement Agreement at any time prior to it’s
gpproval for any reason including but not limited to fraud, duress, undue influence, unilateral
mistake, or a change in condition. Withdrawa will be effective upon service of written notice
of either party’sintent to withdraw on counsdl for the other party making this Settlement
Agreement null and void as of that date. The parties further agree that this Settlement
Agreement shdl not become binding or enforceable until it has been approved by the
Adminigtrative Law Judge and filed by the Didtrict Director.

a Past Temporary Disability $7,000.00
Benefits
b. Medica (future) 500.00
C. Representative' s Fees 5,000.00
Total $12,500.00
6. If settlement of medical benefits:
a Itemization of medica expenses for the past three (3) years. SEE
ATTACHED.

b. Egtimate of future medica expenses (include inflation and discount factors): In
the unlikely event that additional treatment for the injuries alegedly suffered as a result
of the June 22, 2000, incident including, but not limited to, the Clamant’s low back
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condition and pain, neck condition and pain, headaches, and/or any other physica or

psychiatric condition, $500.00 of the settlement proceeds are eermarked for such an

occurrence,
7. Reason for Settlement (included disputed issues): As previoudy indicated, this
meatter has been strongly contested by the Employer/Carrier. The Employer/Carrier contend
that the Claimant’s current aleged inability to return to work is not causally related to his
aleged incident of June 22, 2000. The Employer/Carrier further contend that Claimant is and
was capable of returning to work in his former capacity as well as in suitable dternate
employment outside of the port upon reaching maximum medical improvement August 3,
2000. Claimant was paid dl temporary tota, temporary partia, and/or permanent partia
disability benefits due.

With respect to permanent tota disability benefits and loss of wage earning capacity,
the Claimant, the Employer and its Carrier contend and agree that due to the Claimant’s pre-
existing symptomatology, the Claimant is not able to return to work in any capacity asa
longshoreman now or in the future even with reasonable accommodations and that such
employment creates a danger to the Clamant and others working with or around him. The
Employer and it’s carrier contend, however, that suitable aternate employment outside of the
port was and is available to Claimant within his geographical area and work restrictions as
evidenced by the opinions of Dr. Dorto.

Claimant, on the other hand, claims that he has, in fact, suffered a permanent and/or
disabling condition with respect to his low and neck back which is causaly related to his work
incident and that thisinjury or injuries have left him permanently and totaly disabled. He
further contends that he is unable to work on aregular or continuous basis in any capacity in or
outside of the longshore arena even with reasonable accommodations now or in the future.

In light of the dispute between the parties with respect to the above-referenced issues,
al partiesfed that it isin the best interests of Claimant and the Employer/Carrier to resolve al
claims within the jurisdiction of the Longshore and Harbor Workers Compensation Act for the
lump sum settlement of $7,500.00, inclusive of medical and compensation benefits and
rehabilitation benefits for al pending Longshore and Harbor Workers' Compensation claims of
the Claimant againgt his Employer, in accordance with the terms and conditions set forth
above. Thiswill dlow the partiesto resolve this dispute in afair and equitable manner and
alow the Claimant to move forward with his claim for retirement and/or disability benefits from
the union and/or move on and attempt to return to gainful employment in some other capacity.

8. Claimant’s Date of Birth: April 18, 1948.

0. Claimant’s Address. Claimant attests that 14250 N.W. 22™ Court, Opa-Locka,
Florida 33054, aslisted in the Proof of Service contained herein, is histrue and correct
address.

10. Claimant’s Ability to Work (including educationa background, present work status,
work history, if applicable): Asindicated above, the Claimant is unable to return to work asa
longshoreman as aresult of a non-work-related atercation that occurred on July 16, 2000 and
only suffered atemporary aggravation of a pre-existing condition related to thisincident. The
Claimant is a high school graduate with the ahility to read and write. He hasalimited
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background in wood working and carpentry from high school. Suitable dternate employment
has been identified by the Employer, Oceanic Stevedoring in the 1999 claim which isthe
subject matter of a separate 8(i) agreement.

11. Adeguacy of Settlement: The settlement isfair and reasonable in light of the
contested issues concerning causation, temporary tota disability benefits, temporary partia
disability benefits, permanent partial disability benefits, permanent total disability benefits, loss
of wage earning capacity, causation, aggravation of a pre-existing condition, and penalties,
interest, cods, and attorney’s fees.

In light of these disputed issues and the medica evidence, this Settlement Agreement is
adequate in that it provides Claimant with additiona sums with respect to his clam for
temporary totd disability benefits. This Settlement Agreement aso provides Claimant with
aufficient sums in the unlikely event that further medica treatment is necessary in the future for
his June 22, 2000 temporary exacerbation of a pre-existing injury.

Were this matter to proceed to a Formal Hearing, Employer/Carrier contend that
Claimant would not have been entitled to any additional temporary tota disability benefits,
temporary partia disability benefits, permanent partia disability benefits, permanent total
disability benefits, loss of wage earning capacity, or medical benefits. Employer/Carrier further
contends that the medica evidence evinces that the Claimant had a temporary exacerbation of a
preexisting injury that has resolved and that the Claimant could return to work if not for his
unfortunate non-work-related atercation on July 16, 2000.

In light of these disputed issues and the medica evidence, this Settlement Agreement is
adequate in that it provides Clamant with additional sums with respect to his doubtful and
disputed claim for permanent partial and permanent tota disability benefits. This Settlement
Agreement also provides Claimant with sufficient sums in the unlikely event that further
medical treatment is necessary in the future for the injuries arising from his June 22, 2000
incident.

In support of the fee request, counsel for Claimant advises that he has been practicing law since June,
1958, with a specialty in Persond Injury, Maritime Law, Workers Compensation and cases arising
under the Longshore and Harbor Workers Compensation clams. An itemized statement of the extent
and character of the necessary legd services performed was submitted. Claimant’s counsdl has
expended atota of 138.52 hours on this case.

| have reviewed the claim file, the documents presented and the stipulations submitted. | note that the
attorneys fee is reasonable and necessary for the services performed. Asthisis a stipulation before the
Office of Adminigtrative Law Judges, approva by the Digtrict director is unnecessary. Upon careful
review of the documents provided, | accept the stipulation and make the following findings and
conclusons:

FINDINGS OF FACT And CONCLUSIONS OF LAW

The following findings of fact and conclusions of law are made:
1 Both of the agreed settlements are adequate and have not been procured by duress.
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2. Settlement in the amounts set forth in the Stipulations is hereby approved and the
parties are directed to carry out the requirements of each settlement.

3. The liability of Oceanic Stevedoring Co. and its Carrier for al past and future
ingalments of compensation under the Longshore and Harbor Workers
Compensation Act as aresult of the Claimant’s dleged incident of October 12, 1999,
which made the basis of this claim, will be discharged upon the receipt of $55,000.00
from the Employer and its Carrier. The file of OWCP No. 6-180911, OALJ No. 2001-
LHC-3143, Jeremiah Daniels v. Oceanic Sevedoring Co. and Sgnal Mutual
Indemnity Association, Ltd. will be closed upon payment of $55,000.00.

4. The liability of Eller-ITO Stevedoring Company and its Carrier for al past and future
installments of compensation and medica benefits, attorney’ s fees and costs under the
Longshore and Harbor Workers Compensation Act, as a result of Claimant’s incident
on June 22, 2000, will be discharged upon Claimant’s receipt of $7,500.00 from the
Employer and its Carrier. The file of OWCP No. 6-182891, OALJ No. 2001-LHC-
3143, Jeremiah Danidlsv. Eller-ITO Sevedoring Company and Sgnal Mutual
Indemnity Association, Ltd. will be closed.

5. Oceanic Stevedoring Co. and its Carrier’ s responsibility for al future expenses for
reasonable and necessary medicd treatment causally related to the Claimant’s dleged
incident of October 12, 1999 will be discharged upon receipt of $10,000.00.

6. Oceanic Stevedoring Co. and its Carrier’ s responsibility for past medical benefits is
hereby discharged upon payment of $5,000.00 to William V. Tgero, M.D.

7. Eller-ITO Stevedoring Company and its Carrier’ s responsibility for al future expenses
and medicd treatment causdlly related to Claimant’s dleged incidents and injuries, as
referred to in paragraph four (4), and more fully described in the 8(i) Settlement, will
be discharged on the same conditions as are stated in paragraph four (4) above.

8. Attorney’s fees and costs will be paid by Oceanic Stevedoring Co. and its Carrier to
Claimant’s attorney, Howard L. Silverstein, Esquire, in the amount of $14,190.39 and
cogts in the amount of $809.61.

9. Attorney’s fees and costs of $5,000.00 will be paid by Eller-ITO Stevedoring
Company and its Carrier to the Clamant’s attorney, Howard L. Silverstein, Esquire.
These proceeds satidy, in full attorney’ s fees and costs related to the incident referred
to herein.

Now, therefore, under 33 U.S.C. Section 908(i), the settlement is approved, and the terms of
settlement are ACCEPTED upon the Findings and Conclusions set forth above.

So ORDERED

o

Danid F. Solomon
Adminigtrative Law Judge
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